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Doha Mandate: 

“The negotiations on trade 
in services shall be conduct-
ed with a view to promoting 
the economic growth of all 
trading partners and the 
development of develop-
ing and leastdeveloped 
countries. We recognize the 
work already undertaken 
in the negotiations, initi-
ated in January 2000 under 
Article XIX of the General
Agreement on Trade in Serv-
ices, and the large number 
of proposals submitted by 
Members on a wide range 
of sectors and several 
horizontal issues, as well 
as on movement of natu-

the Guidelines and Proce-
dures for the Negotiations 
adopted by the Council 
for Trade in Services on 28 
March 2001 as the basis for 
continuing the negotiations, 
with a view to achieving the 
objectives of the General 
Agreement on Trade in Serv-
ices, as stipulated in the 
Preamble, Article IV and 
Article XIX of that Agree-
ment. Participants shall 
submit initial requests for 

June 2002 and initial offers 
by 31 March 2003.” 

(Paragraph 15 of the Doha 
Ministerial Declaration)

DOHA ROUND BRIEFING SERIES

services negotiations has been the strong push by certain WTO Members to es-
tablish mandatory minimum market access commitments (benchmarks). These 
initiatives are premised on the view that both the initial and the revised com-
mitments offered so far leave much to be desired, and that the existing bilateral 

and scope of liberalisation commitments desired by these Members. 

-

level of ambition’ for the negotiations. The multilateral approach is intended to widen 
the scope of liberalisation commitments, and involves setting numerical targets for 
the services sectors and sub-sectors that Members must commit to liberalise, with the 
provision that the targets will be differentiated between developed, developing and 
least-developed countries. The plurilateral approach seeks to enhance the depth of 
commitments by proposing that countries that form the ‘critical mass’ of the market 
or total trade in a services sector or sub-sector abide by an ‘ideal’ or ‘model’ schedule 
of commitments developed for that sector or sub-sector. 

The main proponents of the benchmark approach are keen to improve market access 
for their services supplied cross-border (Mode 1) and through commercial presence 
(Mode 3). On the other hand, a number of developing countries remain disappointed 
with the lack of relevant and commercially meaningful offers in services supplied 
through the temporary movement of natural persons (Mode 4). With the exception 
of India, they are generally opposed to the notion of benchmarks. These countries 
argue that mandatory market opening commitments go against the very nature of 

countries’ right to liberalise in accordance with their individual development situa-
tion. Further, rather than being complementary, they see benchmarks as supplanting 

(see Background below). 

Meanwhile, work related to rule-making shows uneven progress. Negotiations on a 
proposed emergency safeguard mechanism (ESM), which would provide domestic 
industries time to adjust to increased competition following services liberalisation, 

possible disciplines on subsidies in services trade suffer from some Members’ reluc-
tance to fully engage in the exchange of information that is supposed to be founda-
tion for the development of such disciplines. Talks on government procurement are 
blocked over disagreement on the scope of the negotiating mandate, i.e., whether 
negotiations are limited to establishing rules on transparency in government pro-
curement or, as the EU insists, encompass market access as well. The sole area of 

has been the negotiations on disciplines on domestic regulation.

Background
T
Members to enter into successive rounds of negotiations aimed at progressive liber-

adopted the modalities for services trade negotiations, referred to as the ‘Negotiating 
-

Members to continue negotiations on the ‘outstanding issues’, i.e. the establishment of 
an emergency safeguard mechanism (ESM) for services, possible disciplines on domes-
tic regulation, and disciplines on government procurement and subsidies.

basis for continuing the negotiations” with a view to achieving the objectives of the 

framework of principles and rules for trade in services, the achievement of progres-
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sively higher levels of liberalisation and the facilitation of increased developing country 
participation in trade in services and the expansion of their service exports. With regard 

of supply of export interest to developing countries must be liberalised.

To pursue progressively higher levels of liberalisation of trade in services, negotiations 
shall be directed to the reduction or elimination of measures that impede effective 
market access (such as conditions for the establishment of commercial presence, re-
strictions on the entry of foreign workers) and discriminate against foreign service sup-
pliers (such as prohibition against the ownership of land by foreigners) and thus gener-

for national policy objectives and the level of development of individual Members, both 
-

ibility for individual developing country Members for opening fewer sectors, liberalising 
fewer types of transactions, progressively extending market access in line with their 
development situation and, when making access to their markets available to foreign 
service suppliers, attaching to such access conditions as will allow them to strengthen 

Mandated Deadlines
Market Access
• Negotiations on market access in services will conclude as part of the ‘single undertak-

ing’ when the Doha Round does. 
• The ‘July Package’ provided an indicative deadline of May 2005 for the submission of a 

new round of offers.

• Negotiations on the ESM should conclude by the time the market access negotiations do.
Other Outstanding Issues 
• Prior to the conclusion of the market access negotiations Members “shall aim to 

conclude”

• An evaluation “shall be conducted”
increasing developing countries’ participation in the global services trade). No such 
evaluation has been undertaken so far.

Current State of Play

The strongest backers of the benchmark approach are Australia, the US and the EU. Indeed, 
the latter has linked its agricultural tariff reduction offer to the membership’s acceptance 
of mandatory market opening commitments in services. In contrast, the overwhelming 

Bilateral Market Access Negotia-
tions:

some 90 developed and developing 
countries. At least 69 WTO Mem-
bers (counting the European Union 
members states as one) have sub-
mitted their initial offers. As nego-
tiations move more deeply into the 
revised offer stage, at least an-
other 40 revised offers (in addition 
to the 26 already submitted) will 
need to be prepared and present-
ed by WTO Members. While some 
developing countries have delayed 
the submission of their initial and 
revised offers for tactical reasons, 
others genuinely do not have the 
necessary technical and institu-
tional capacities to identify their 
offensive and defensive interests, 
or to analyse how trade liberalisa-
tion in certain sectors may hinder 
or facilitate the achievement of 
national sustainable development. 

Members have generally indicated 
disappointment with the results 
thus far. In his report to the Trade 
Negotiations Committee in July 
2005, the Chairman of the CTS-SS 

fact that the number of offers has 
improved since my last report, it 
was widely acknowledged that the 

-
vised offers is unsatisfactory. Few, 
if any, new commercial opportuni-
ties would ensue for service sup-
pliers. Most Members feel that the 
negotiations are not progressing as 
they should. It is clear that much 
more work will be necessary in 

package to a level that would al-
low for a deal.” This statement 

the alternative approach of bench-
marks previously discussed above.

What Has Happened to Mode 4?:
For many developing countries, 
the ‘movement of natural persons’ 
(Mode 4) represents one of the few 

from services liberalisation. 

India has led a group of 18 devel-
oping countries — including Brazil, 

and Asian WTO Members – in ad-

improvements in commitments in 
Members’ schedules. Despite such 
efforts, an April 2004 review of 

The 3 November 2005 draft Hong Kong ministerial text on services – proposed by the 
Chair of the Council for Trade in Services Special Session under his own responsibility 
(JOB (05)/262/Rev.1) – incorporates both multilateral and plurilateral approaches to en-

numerical targets and indicators, and (ii) through an exhortation for Members to bind 
their existing levels of liberalisation in Modes 1 and 2 and to increase the current level of 

legal entity allowed under Mode 3, and improve commitments on Mode 4, particularly in 
the categories of workers ‘de-linked’ from the establishment of commercial presence.

-

and (ii) sectoral and modal objectives as expressed by Members and summarised by the 
CTS-SS Chairman in an Annex to the text, which are intended to guide negotiations. 

The latest version of the text does not provide details on what or how numerical targets 
or indicators would be used in the services negotiations, nor does it elaborate on how 
guidance will be provided by the sectoral and modal objectives contained in the Annex. 
These proposed provisions in the text remain extremely controversial. Argentina and 
Brazil are among the most vocal opponents to the inclusion of benchmarks in the draft 
ministerial text.
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the initial offers from trading part-
ners led the group to state that there 

in developed countries’ Mode 4 com-
mitments. This group also pointed 
out that most of the new Mode 4 of-
fers remained linked to commercial 
presence (Mode 3), providing only for 
movement of intra-corporate person-
nel and other highly-skilled workers. 

-
missions, they called for ‘de-linked’ 
Mode 4 offers, accompanied by the 
elimination of pre-employment con-

restrictions on visas, discriminatory 
tax treatment and undue restrictions 
on the duration of stay for purposes 
of supplying a service, as well as the 

In February 2005, India led a group 
of developing countries1 in propos-
ing a common categorisation of 
Mode 4 service suppliers, based on 
how some Members had scheduled 
commitments during the Uruguay 
Round. This coincided with a simi-
lar submission by the EU, Bulgaria, 
Canada and Romania which used the 
same ‘common categories’.

• contractual service suppliers;
• independent professionals;
• intra-corporate transferees;
• business visitors; and
• others.
While this common categorisation, 
together with improved transpar-
ency in relation to regulations af-
fecting the entry and stay of Mode 4 
service suppliers, are seen possible 
‘deliverables’ for certain key host 

the kind of Mode 4 movement that 
many developing countries, and the 
least-developed in particular, en-
gage in.

-
ted a negotiating proposal on Mode 

-
ries of workers (in much more detail 
than the ‘common categories’ tabled 
by the EU- and India-led groups) for 
whom they wished to see improved 
market access. By all accounts, key 
trading partners’ reactions in bilat-
eral meetings were not encourag-

doubts as to whether they will reap 
-

lateral negotiations.

The draft ministerial text of 3 November appears to direct Members to schedule 
Mode 4 commitments in line with the ‘common categories’. Paragraph 4 of the text 

on the categories of (i) contractual service suppliers and (ii) independent profes-
sionals, de-linked from commercial presence, and (iii) intra-corporate transferees 
and (iv) business visitors.

The text also calls for, on a best endeavour basis, the removal or substantial reduc-
tion of economic needs tests, and the indication of prescribed duration of stay and 
possibility of renewal, if any. 

-

the criteria used for determining ‘contractual service suppliers’ should be broad-
ened to accommodate the kind of movement they are advocating, i.e., non-high 
skilled service suppliers. 

Assessment of Trade in Services:
mandates that Members carry out an assessment of trade in services in overall 
terms and on a sectoral basis with reference to the agreement’s objectives (see 
Background above). Cuba, Kenya, Nigeria, Pakistan, the Philippines, Senegal and 
Thailand called for the Council for Trade in Services (CTS) to conduct and conclude 
the multilateral assessment before the start of the market access negotiations, as 

-
gued that it was up to each Member to conduct a national assessment which would 
in turn be the basis for the broader assessment exercise. They further maintained 

overall assessment envisioned. Although the multilateral assessment exercise was 
eventually commenced, developing countries agreed – as a political and practical 

-
ment of trade in services on a continuing basis throughout the negotiations and that 

While Members have since focused on the conduct of national assessments of trade 

constrained by the lack of resources and technical capacity of developing countries. 
Some observers have pointed out the direct link between the lack of a multilateral 

impact of liberalisation commitments, many developing countries have opted for cau-
tion in their offers.
Modalities for LDCs:
for developing country Members, with particular priority given to least-developed 

such modalities. These have been looked at as a way to translate SDT into actual 

by according them effective market access in sectors of interest, including cat-

not expected to undertake additional commitments on regulatory issues which 
may go beyond their institutional, regulatory, and administrative capacities;

into account during the negotiation of these modalities. Nevertheless some observers 

Emergency Safeguard Mechanism (ESM):
by the members of the Association of Southeast Asian Nations (ASEAN) have, since 
the conclusion of the Uruguay Round, advocated the establishment of an ESM for 
services trade. They argue that such a mechanism would provide symmetry with 
goods trade, where a safeguards clause exists. Moreover, it would provide Members 
the necessary safety net when undertaking new liberalisation commitments, and 
could thus give them an incentive to undertake new market access commitments. 
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In March 2004, ASEAN revised its EMS model2  – largely based on the goods safeguards 
agreement, albeit adjusted to take into account the characteristics of services trade 
– to include, inter alia, prospective application to new commitments, protection of 

within which a Member may use the mechanism, reckoned from the time its liberalisa-
tion commitments for the relevant sector comes into full force and effect.

-

agreed in early 2004 to extend the deadline (originally set for 1998!) for achieving 
results in this area by the conclusion of current market access negotiations. 

Brazil has argued for linking the ESM to the ‘necessity tests’ in Members’ commitment 
schedules. Such tests allow governments to keep a sector closed to liberalisation if 

-

necessity tests, as well as the ESM.

Subsidies in Services: -
plete” negotiations on the necessary multilateral disciplines for subsidies in services 
prior to the conclusion of the market access negotiations. 

their domestic services support programmes. As a result, little debate has taken place 

in the pursuit of public policy objectives, the need for SDT for developing countries, or 
the appropriateness of a countervailing mechanism. 

Taiwan recently presented a list of hypothetical cases of governmental subsidy programmes 

discussions toward the establishment of multilateral disciplines for them. 

prospects of domestic providers vis-à-vis potentially subsidised foreign providers. 

Government Procurement: The scope of the mandated negotiations remains the pre-emi-The scope of the mandated negotiations remains the pre-emi-

-
nation, national treatment and market access issues, and that only issues linked to trans-

on government procurement in services, including market access and national treatment.

Disciplines on Domestic Regu-
lation:The debate on disciplines 
on domestic regulation appears 
to have gained the most traction 
among the various rules issues, 
and many anticipate concrete 
results at the end of this services 
round of negotiations. Some sug-
gest that the Hong Kong Ministe-
rial outcome could be a list of 
elements as a basis for further 
work, or at the very least a spe-

conclude an agreement on disci-
plines on domestic regulation by a 
date certain.

Nevertheless, a number of issues 
-

lenges to the membership. Fore-
most of these is the continuing 

on the part of many Members of 
the various substantive technical 
issues and the potential repercus-
sions of choosing any particular 
option.

The most fundamental – and polit-
ically contentious – issue is wheth-
er, and the extent to which, new 
disciplines on domestic regulation 

on) a Member’s right to regulate. 
In the sense that the right to regu-

-
amble, and is generally regarded 
as a sovereign right, it is suggest-
ed by some that the right cannot 
be diluted by any new disciplines. 

Nonetheless, many Members think 

of such disciplines would offset 

The obvious and undisputed ben-

who would be regulated on the 
basis of transparent and objective 
criteria, and have the assurance 
that these regulations are not 
more burdensome than necessary 

However, Members have obviously 
had to grapple with how these el-
ements should be operationalised 

binding form. 

Moreover, there is a negotiating 
dynamic, where Members try to 
nudge the outcome in the direction 
of the sectors or modes of supply 
of interest to them. For instance, 
the EU has proposed disciplines on 
licensing procedures, which are 
widely seen as the type of regu-

or impetus to concluding the rule-making aspect of negotiations as part of the single 
undertaking. For instance, the proposed directive for an ESM merely instructs Members 

to the operation and application of a possible ESM. Some observers have noted, however, 

The draft text’s directive on subsidies mandates Members to intensify their efforts to expe-
dite information exchange and engage in more focused discussions on proposals by Mem-

On the other hand, South Africa has criticised the draft text’s mandate on government 

in government procurement, rather than recognising the continuing differences on the 
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lation that most impedes the supply 
of services through the establishment 
of commercial presence (Mode 3), 
the main mode through which the EU 
and other developed countries supply 
services to the world economy. India, 
Chile, Pakistan and Thailand on the 
other hand have only proposed disci-

and procedures, which are regarded 
as the regulatory measures that most 
often hinder the ability to supply pro-
fessional services, whether through 
the temporary movement of natural 
persons (Mode 4), or through cross-
border trade (Mode 1). 

Another overarching issue is whether 
the disciplines should apply horizon-
tally, that is, across all services sec-

the proposals currently discussed at 
the Working Party on Domestic Regu-
lation seek horizontal application. 
Some WTO Members, however, are 

Australia, for instance, has recently 
tabled a proposal for disciplines on 
legal services. While this has the ob-

correlation with the kinds of regu-
latory measures existing in the tar-
geted sectors, for a great number of 
developing countries this raises con-
cerns over the proliferation of spe-

Within the disciplines themselves, 
the substantive issue of greatest con-
troversy is the notion of a ‘necessity 

to which any disciplines should re-

more burdensome than necessary ‘to 

-

the limit within which the necessity 
of a regulatory measure could be jus-

by Brazil, Colombia, the Philippines, 
et al. seeks to expand the necessity 

by suggesting that domestic regula-
tion should ‘not be more burdensome 

than necessary to pursue national policy objectives.’ The disciplines proposed by 
this group would necessarily have to accord deference to a wider scope of regula-
tory measures, and as such respond to concerns expressed about a necessity test’s 
potential impacts on the policy space needed by governments.

The key proponents of domestic regulatory disciplines in the WTO, including Hong 
Kong, Japan, Switzerland, India, Mexico, the EU, the Philippines, Colombia and Bra-
zil, among others, have over the last few months began intensive negotiations to try 

the WPDR was negotiating draft ministerial text relating to domestic regulation (left 
blank in the Chair’s 3 November draft).

Endnotes
1  Argentina, Bolivia, Brazil, Chile, Colombia, India, Mexico, Pakistan, Peru, the Philippines, Thailand and Uruguay.

2  Document not yet derestricted, downloadable at http://www.ictsd.org/issarea/stsd/Resources/Docs/ASEAN_ESM.pdf. 
The new proposal may be compared to the earlier ASEAN ESM proposal tabled in 2000 under the document number 
S/WPGR/W/30.

The 3 November draft ministerial text draws up the following timeline with a view 

Any outstanding initial offers shall be submitted as soon as possible.

Members shall notify the Special Session of the Council for Trade in Services 
by [date] of the sectors in which they intend to engage in plurilateral negotia-
tions.

A second round of improved revised offers shall be submitted by [date].

Final draft schedules of commitments shall be submitted by [date].

at the Hong Kong conference itself.

In April 2005, the WTO Appellate Body issued its report on the ‘gambling dispute’ 
launched by Antigua and Barbuda – population 67,000 – against the United States. 

-
ments will be interpreted in future disputes and the need for precision in inscribing 
commitments.

The Appellate Body found that the US had, by not explicitly excluding gambling from 
its commitments under the ‘other recreational services’ sector, assumed full market 
access and national treatment commitments on such activities

Perhaps more importantly, the Appellate Body ruled that the US prohibition on in-
ternet gambling, particularly as applied to foreign service suppliers, amounted to a 

services, it is not permitted to have a measure that amounts to, or has the effect 

Critics of the decision note that a legitimate, non-discriminatory regulatory meas-
ure, which in any way results in a limitation on the number of service suppliers that 
may supply a market, may henceforth be deemed as a market access limitation of 

regulation. 


